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Doar Sir:

Opinion EKo. 0-887%

Re: Should eity firemen zin\ehauffeurs"’
lfcenses, and shot e
driving azmall yity-m 4 truok
in repair work ob ; :
cenge under 2

{n\the opinion of
dgary\for tiremen of
blia/Tire apparatus
o obtain ghauf-

Rf¢ employs a superine
fun .'ui owned water

: vt of his duties, is
-réquired Yo rive's smal plekup truck owned by
the eity an eh he carriep small fittings,

es8 and pihdr water c¢onnsetions nedessary
ergonoy fepairs, This truok is register-
per¥y of the sity and carries em exempt
liee se plate,

®*Please advise me if, in your opinlon
this man is required to obtain a ehaufreur'l
lioenge,.®

The word "chauffeur® is defined in 8 (g) of
seotion 1 of Article 6687a, Vernon's Annotated Civil
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Statutas, as followss

%"{g) Ohauffeur, Any persca who oparates
& motor vehlole for any purpose, whole or part
time, s an employcs, gervant, &gent, or inde
pendent eontrastor, whether paid in salary or
¢ommissiong and every person who operates a
sotor vohisle while suoh vehioele 18 in use for
hire or lease,"

All "shauffeurs® are required to dbe liocensed
under scotion 2 of article 6687a, supra:

"On and after April 1, 1932, no person ex~
¢apt those expressly exenp£ under this aoct,
shall drive any motor vohiole upon a highway in
this state unless suoh porson upcn application
hag been licensed as an operator or chauffeur

by tge departzent under the provisions of this
act, .

Seotion I3 of Article 66871 expresaly’aets forth
those persons who ars exenpt from the obligation of ob-
taluing a ehauffour’s licange, :

- The employees of a ¢ity are not exempted from
procuring a ehauffeurts license by the provisions of sz~
ticn 3 of article 6687a, ‘

As pointed out in opinion Mo, 0-723 of this de-
partment , rendered on ¥ay 10, 1939 %o Hon, Cherles 8, ¥o-
Killan, County Attorney of San Augustine County, Texas,
any person who opsrates a motor vehlele for any purpose,
whole or part time, as an employee of & olty, whether g:id
in salary or eommission, falls within the statutory defi=-

nition of "ohauffeuwr™ and is obliged Lo oblajn & chauf-
feurts lioanse,

It is our opinion the statutory definition of
ohauffeur, in the adsence of exception, applies to any
®smployce® irrespsctive of the fact that the employer is

private or governmental &8 long &8 other canditlaons are
satisfied,

Whers an employer is a governmental divielon,
hovever, the guestion presents itself as to whether the
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¥y whosa status as & "ochauffeur™ is belng detorained,
s a publio officer or an employoe, If Bajd party is not
"an employea, servant, agent or independent contraotor®,
as gaid terms are used in the statutor definition of
“ohauffeur®, than it 1s not necossary that & chauffeurts
license be obtalned, :

The questica now to be considored is whether
Tiremen are c¢ity employces or eity officers,

30 TEX, JUR, 204

"¥ho are offleers and who are eaployees ¢
to be determined by the provisions of the charter
and ths statutes, ¥here the elestive and appoint-
ive officers are absolutely named and fixed by
the charter, all others condooted with the oity
governnent must be employces, agents or servanis,
Suoh a charter elassifisation ¢annct de ohanged
by the Oity Commission, as by inereasing the nume-
ber of eleotive or appointive officers, or b{
naking those designated as employeeg appointive
officers, unless the charter so pravides. .As
used in some obharters the term tany officer' {n-
oludes only such persons in the serwice of the
oity who have to 4o with the exeoution or aédmin-
istration of the laws, and &ces not embrace
aldorman,

"Members of the police foroe of & munioci-
pal corporatlion are generally olassed as offioers
and usually arse state offiosrs; but undez sone
charterg members of the polioe and fire departe
ment 4rd§ slassod as employees. A suparintendent
of publio utilities has been held Lo Ve an en-
ployee and not an officer. Under some charterg
membars of the Board of Edusation of the oity:
are oity, and not eounty, o¢fficers,” ‘

30 TEX, JUR,

" « & s Under some gharters members of the
fire department are olassed as employecs} and
charters sonetime place thea under oivil soerviee
rogulations," :

See BROWK v, UHR, 187 SW 381
(191%)
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¥ 5 ¢ ¢ The oharter has soen proper to di-
vide the sarvants of the oity into elsative and
appointive officers, employees, pervants, or
agents, and naosssarily itvs provisiocne must de
followed,. IS Would totally distort the provie
sions of the charter and stultify and dastroy
ths ends of fts oreations, if, by a vote of the
ma jority of the gommissioners, all those dese
ignated as employsces oould de transformed into
appointive officers to be nominated for aﬁpoint-
&eat by the mayor. The language of the sharter
will not bear such a construstion, and we sannt
etonoeive that such was ths intention of the
Bakors of the oharter,® '

It i3 our opinion that in munioipalities where
oity firemon driving fire apparatus of the oity are olasse
ed as "employees®, they must obtain ehauffeurs' licenses
under artiole 668*&, Yerncn's Annctated Civil Btatutes,,
The status of a fireman as either ex:gloyoo or officer 18
to be determined by the provisions the e¢ity charter.

In regard t¢ your sesond question, undser the
fasts presented, we have no troudle ia olasaing a super-
intendent of the munisipally-owned water systen who drives
a small piskup truock omnod dy the eity for the purpose
of making repairs, as an "employocs™ of the oity, 4s an
*eaployea™ he talin elearly within the statutory definie
tion of "ohauffeur® which applies te "an employee, esrvant,
agent or independent conmtraotor® whether the employer is
a private or governusntal agenoy, He is obliged to ob~
tain a shauffeur's license undsyr artisle ¢887a, Vernon's
Annotated 0Oivil Statutes,

Yor further authorities on related matters, we
respectfully refer you Lo the following opinions recantly
rendered by this department:

1. Opinion No, 0-03, January 5, 1933, hold-
ing that & gounty cosmissioner is a publie offi-
oer and not an employse, servant, agent or in-
dependent ocontractor as these terss are used in
the definitim of a chauffeur in artiele 8887a,
and that a scunty commissioner while driving an
automobile belonging to the oounty and on county
business 1s not a shauffeur within the meaning
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In celculating income and resources of the
applicant, the Commission shsll take into
account all money received by gift, devise
or descent.”

Seotion 7 of the Act, in part, provides as
follows:

_ "The Commission shall have full powsr and
authority to provide suoh method of loocal ad-
ministration in the verious counties and dis-
triots of Texas aa it deems advisable * * *n»

Section 1l(b) of the Act creates and esteblishes
a special fund of the Treasury of the State of Texas to be
kept by the State Treasurer separate and apart from all
other funds to be known as the "Texas 014 Age Assistance
Fund®, for the purpose of paying the aid and assistenoce
provided for in the Act.

Seoction 12 of the Aot authorizes the Commission
to promulgate and establish such rules and regulations
as may be necessary immediately to make grants of assistance
to such of those persons a8 may be eligible under the pro-
visions of this Act.

Section 13(a)} of the Aet provides as follows:

"All 0ld age assistence bdenefits provided for
-under the terms of this Act shall bes paid by vouchers
or warrants drawn by the State Comptroller on the
Texas Old Age Assistance Fund; for the purpose of
permitting the State Comptroller properly to draw
and issue such vouchers or warrants, the Texas 0ld
Age ‘Assiastance Commission shsll furnish the Comp-
troller with a 1ist or roll of those entitled to
aesistance from time to time, together with the
amount to which e¢ach recipient is entitled. When
such vouchers or warrants have been drawn, they
shall be delivered to the Executive Director of
the Texus 0ld Age Assistence Commission, who in
turn shaell supervise the delivery of the same to
the persons entitled thereto."
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hands while driving t$ruecke delonging to ths ooune
ty on county dbusinsss are shauffeuwrs within the
neaning of seotion 1 (gla:t Artiele ¢60%s, Vep-
non's Aiuotatod Civil Statutes and are obiigod
to obtain shauffeurs' llesnses,

Trusting that the adove fully answers your ine
quiry, we are -

Yours very truly
ATTORNEY GENERAL OF TEKAS
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